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A License

To Kill

Statutory Employer Immunity Puts Workers in the Danger Zone

By Richard M. Jurewicz

In recogniz'mg
the immunity

defense,

our courts have provided
general contractors with the
parental shield of protection.
This shield perrnits them to
engage in unsafe work

practices and provide unsafe

working conditions.

ou have been contacted by a
mother of three young
preschool children whose hus-
band, a carpenter, was recent
ly killed on a construction site
: project. Your client’s husband
met his unfortunate and untimely death
when carly one morning he fell down. an
elevator shaft on the 25th floor. During
your interview with the widow, you learn
that the general contractor’s safety officer
did his inspection the day before the acci-
dent, but forgot to inspect the 25th floor.
You further discover that the general
contractor had removed the barricade to
the elevator shaft on that floor at the end
of the work day preceding the accident.
To make matters more egregious, your
client hands you a copy of OSHA’s cita-
tion that was issued to the
general contractar,
Sounds like a very strong
case against the general
contractor right?
According to the Supe-
rior Court, the general
contractor is immune to
any claim your client may
have for its negligence in

causing her husband’s
death if it had any of its
employees “present” at the
joh site,

In recognizing the
statutory employer defense
as a complete immunity o
any civil liability, our
courts, and the Superior
Court in particular, have
provided general contractors with the
parental shield of protection insulating
them from any liability, thereby permit-
ting general contractors to engage in
unsafe work practices and provide unsafe

work conditions with impunity. Howey-
er, a review of the historical development
of the statutory employer docirine
reveals that its intended purpose—pro-
vide compensation to injured workers—
has been converted by the Superior
Court into an inequitable and unjustifi-
able weapon for general contractors.

In 1911, the Pennsylvania Legisiature
commissioned a study to investigate the
irnplementation of a workers’ compensa-
ton system modeled after systems in
other states that had developed upon
recognition of similar systems in Furope.
In 1913, the Pennsylvania Legislature
resolved to amend the Pennsylvania con-
stitution to give it the power to enact laws
requiring the payment by employers of
compensation for injuries and occupa-
tional diseases to erployees that arose in
the course of their employment. This
constitutional amendment, which was
the enabling act for the workers’ com-
pensation  system, was adopted in
November 1915, In essence, this amend-
ment empowered the General Assembly
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to enact a law thar provided compensa-
tion benefits to workers injured in the
course of their employment regardless of
fault or wrong doing on the part of either
the employer or the injured worker.
However, this enabling act also specifical-
ly limited the General Assembly from
restricting the amount to be recovered
by workers for their injuries against par-
ties or enddes responsible for those
injuries.l

The constitutionality of this act was
upheld by the Pennsylvania Supreme
Court in Anderson v. Garnegie Steel Co., 255
Pa. 33 (1916), wherein it was found that
it did not deprive citizens of their right to
a jury tal since participation in the act
was consensual.

As discussed below, since the 1974
amendments have removed the element
of consenti from Sections 302 and 303 of
the Worker's Compensation Act, the
guestion remains as to whether these

statutes are stll constimtionally viable or
whether, through Section 203, they
exceed the bounds of the enabling
amendment and violate the constitution-
al right to trial by jury.

A “statutory employer” is not a com-
mon law employer who has control over
the methods and means by which a work-
er comnpletes his tasks. Instead, a statuto-
ry employer is a stamtory ficton, the
product of the Pennsylvania Workers'
Compensation Act made part of the orig-
inal Act by statute in 1915, Section 203
originally read:

An employer who permits the
enftry upon premises occupied by
him or under his control of a
laborer or an assistant hired by
an employe or contractor, for the
performance upon such premis-
es of a part of the employer’s reg-
ular business entrusted to such
empioye or contractor, shall be

lizble to such laborer or assistant
in the same manner and to the
same extent as to his own
employe.

In 1987 the Pennsylvania Legislature
amended Section 208 to apply to injuries
to workers engaged “in services further-
ing the employer’s regular business
entrusted to such employe or contractor
* # % whether said injury . . . occurred
upon premises occupied or controlled by
the employer or not, provided only that
the injury occurred in the course of
employmen,” Rich Hill Coal Co. w.
Bashore, 534 Pa. 449, 7 A.2d 302, (1939).

The Pennsylvania Supreme Court in
Rich Hill held that this amendment, in
effect extending a coniractor’s responsi-
bility for workers’ compensation benefits
to accidents occurring off premises that it
did not occupy or conérol, was unconsti-
tutional because it went beyond the
power originally delegated to the legista-
ture. In reaching this conclusion, the
court emphasized the necessity for con-
trol as being the hasis for liability under
the act. This constitutional requirement
for control has been recognized as being
the key to statutory employer status by
the Pennsylvania Commonwealth Court.
See, Perma-Lite of Pennsylvania v. W.G.A.B.,
38 Pa. Cmwlth. 481, 393 A.2d 1083
(1978).

Rich Hill is the only circumstance in
which Section 203 was ruled unconstitu-
tonal. Consequently, the legislature
redrafted the act to read as originally
passed in 1915, which is set forth above,
The statute reads this way today.

The consequence of being a “statutory
employer” under the original Sections
208 and 302 (b) was that the general con-
tractor was deemed to have accepted the
application of article three of the Work-
ers’ Compensation Act. Thus, if a sub-
contractor's employee was injured on the
job site, unless the general contractor
had formally posted notices rejecting
application of the act under the pre-1974
amendment to Section 302(b), it was
then conclusively presumed to have
accepted financial responsibility under
the act to pay workers’ compensation

1. Article 1M1, Section XXI, Pennsylvania Constitu-
on, Purdon s Consiiution, Articie 111, Section ¥VIIL,



benefits. Qualp v. James Stewart Co., 266
Pa. 502, 109 A. 780 (1920); Byrne v. Herry
A. Hitner’s Sons Co., 290 Pa. 225, 138 A,
826 (1927).

Section 302(a), found at 77 P.S. Sec-
tion 461, originally provided a means by
which the injured worker’s actual
employer/subcontractor could reject the
application of the Pennsylvania Workers’
Compensation Act. By posted written
notice “from cither part to the other” the
employer or employee could reject Arti-
cle three {workers compensation cover-
age) and maintain any cOmMOIN law
rights and defenses that each had
against each other. However, if no action
was taken, the employer and employee
were conclusively presumed to have
accepted coverage under the Act and to
have waived their common law remnecdies.

When the Pennsylvania Legislature
amended Section 302(a) in 1974, it
remaved the element of comsent and
unequivocally placed the obligation and
responsibility of securing worker’s com-
pensation directly on. the actual employ-
er. A contractor could only be secondar-
ily liable in the event the actual employer
failed to carry worket’s compensation.

Section 302(b) provided the means by
which a “statutory employer” could reject
the application of the Workers’ Compen-
sation Act. Because this section applies
to stattory employers, its text closely fol-
lows the language of Section 203, which
defines this term, This section originalty
read:

After December 31st, 1915, an
employer who permits the entry,
upon premises occupied by him
or under his control, of a laborer
or an assistant hired by an
employe or contractor, for the
performance upon such premmis-
es of a part of the employer’s reg-
ular business entrusted to that
employe or contractor, shall be
conclusively presumed to have
agreed to pay to such laborer or
assistant compensation in accor-
dance with the provisions of arti-
cle three, unless the employer
shall post in a conspicuous place,
upon the premises where the
laborers or assistant’s work is
done, a notice of his intention

not to pay such compensation,
% And in such cases, where
article three binds such employer
and such laborer or assistant, it
shall not be in effect between the
intermediate employer or con-
tractor and such laborer or assis-
tant, unless otherwise expressly
agreed.

In 1974, Section 802(b) was amended
to read as follows:

Any empioyer who permits the
entry upon premises occupied by
him or under his confroi of a
laborer or an assistant hired by
an employe or contractor, for the
performance upon such premis-
es of a part of such -employer’s
regular business entrusted to that
employe or contractor, shall be
liabie for the payment of com-
pensation to such laborer or assis-
tant unless such hiring employer
contractor, if primarily liable for
the payment of such compensa-
tion, has secured the payruent
thereof as provided for in this act.
Any employer or his insured who
shall become liable hereunder
for such compensation may
recover the amount thereof paid
in any necessary expenses from
another person if the latter is pri-
marily liable therefor.

Similar to Sections 302(a) and 77 BS.
461, Section 302(b) 1974 amendments
clearly place the responsibility to secure
worker’s compensatior: benefits on the
actual employer and not the statutory
employer. The statutory employer is con-
sidered at most to be liable for their ben-
efits in a reserve role.

It soon became clear that only foolish
general contractors would reject applica-
tion of the act. In Gallivan v. Wark Co.,
988 Pa. 448, 146 A.223 (1927) a general
contractor formally posted notices reject-
ing the act in accordance with Section
302(b). A subcontractor’s employee,
who had been badly burned in an explo-
sion at the job site, brought an action
against the general contractor for its
alleged negligence which contributed to
the accident. A jury returned a verdict
for the plaintiff and the general contrac-
tor appealed, contending that the plain-

tiff's exclusive remedy was workers' com-
pensation benefits which he had
received from his actual employer, a sub-
contractor at the site. The Pennsylvania
Supreme Court rejected this argument
and held that Section 203 of the Work-
ers’ Compensation Act did not apply
because the contractor had formally
rejected the act in accordance with Sec-
don 302(b).

As the Gallivan court noted in inter-
preting Sections 203 and 302:

By this section [203], the legisla-
ture took hold of independent
groups (employers on one hand
and employees on the other)
which had never borne the rela-
tion of employer and employee
as to each other, and created that
relation for the purposes of the
act.. .. Thisis the most drastic
interference with individual
rights to be found in the act. The
relation is of purely statutory ori-
gin and as it forces liability [or an
election for remedies] upon par-
ties who are not in privity of con-
tract . . . its effect must receive
close consideration.

These 1974 amendments removed
entirely the ability of the aforementioned
parties to volunteer or acquiesce to
accepting workers’ compensation cover-
age, which previously was the basis for
upholding its constitutionality.

Therefore, there is no longer an abili-
ty to agree to the Workers' Compensa-
tion Act’s applicaton because, under
amended Sections 302(a) and (b), 77
PS. Sections 461 and 462, the employes,
actual employer and contractor cart no
longer reject the act, which is now
mandatory. This raises two legal ques-
tions: First, since by amending Section
302(a), 77 P.S. Section 461, the subcon-
tractor and its employees can no longer
reject Articte I there is a constitutional
question as to whether the application of
the statutory employer doctrine violates a
worker’s constitutional right to a trial by
Jury. Article T, Section V1. This has never
been answered. Second, since Section
203 and 302(b) have always been applied
together, many commentators have ques-
tioned whether the amendments to Sec-
tion 302(b) legislatively limited the appli-

FALL 1997 33



rexsuaf o nsa1 e sy -98eroaod ooue
wmsuy uogesuaduios s1oyiom sey 1t 1=l
Jooid sspuoxd 1oenUOIqNS 31 ssa(Un
popIEME 9 10U M JDRIUOIqNS B TeU)
SIOYIRNTIOIQNS [PIM SJOBIIUOD PUE SIUSTL
-oax8fe prepuels 1) Ul 2xmbal s1010e8
w00 aetad jsow ‘ofersnos uopesusd
-UI0D  SISYIOM UTEIUTENT O] SICIORDU0D
-qns [[e JoprusuweInbol ot dupioyus 103
siseq 2ane[sfal o 01 uomppe vy 93l
18eu ays qol sir Joy sns wol PlawYSs
® se 71 Jusn woly spise snyes Aromurr
sy woy sued “oforduwre Lroimyens
= 2¢ ©) PUNOJ ‘CPenuc: [EIUE atp
yerMm Jo uonsonb oy 4g pakofo] AFem
aeu st uonsanb s, wewporr o8pn[ ‘armoes
wonesuaduions  s1avIom ) JO UON
-eorpdde a1 1091 fesneaLnge o) AR
Sqtafodwe L1opmyes, o) POACUISI S4By
SIUSWIPUAUTE §/,5] 1) 0UTS TIA0IIOT]

asfordus

[Bruoe 9y (P 1oenuwod Jo Aawd

e are oM [1010enuon erouad]

B SB (218 2801]) 0) JINE 0 Jeq o1

pusixa Apssardxe j0u soop Jrosit

12 o], "98eIaa0D SoUERINSUL UOT

esuaduion sioviom paurelo Su

-y §10dordurs e Jo asnedaq

poreumune Luo st [Iadojdume

smy Jo uensod oy 1e 3upums 1o

-poure 0] xadodius [emyoe poynd

s1pun sy sns 0) 3 s 2adopdurs

91} 1B1}) JB3]2 SUIA3S ) *[J0Y UONEs

Aradwron) sUsUR{Iop | 9T Iapun
soprys Cpmpos © yons aof afupyoxs v dn
s woprmuos pusuad sy soy wym (966 1)
ZIS6E6-AD ON VD “do diys asnoyuy
4% DY 0 SHDM UL PoAdsqo AQITraoad
sER]g TOUITIND) JO Moy AUtBa[y a1p Jo
wewpatiy a8pn[sy panued aq poys
fArommmr yons Aym wonsonb Asyewr
-mSo] SICTEIUSUIIGD [212a28 pue saSpnl
asay ], "aonoe o SuiBuny Ared pamnfut
a1 Jgeuaq pue Pajoxd o1 papusiul
are pepmoid aq pros AQOnuINT ons
s Snonp somes uiipspun 3G)
20U ‘g7 UORDIG JO sjustuambal a1 &
-syes AjqenSre Lew Lot @not) waas SIM
<enuod Terouad 1usBiBou o Ao
Sumposd premoy soueispolul [epipnl
® 2ensuouop vgfeenyy ur uortido Buw
-INOT0) 5, UOSUTR[Y 23p1[ pUB urusumii
ur uommap §apxeg 23pn[ ywm 1a1pados

Wopipg pue moysuny) I SPUISSIP 9UF,

o ME[ URILIDETY JO S]oUa]
oweq oyl o) AIENUOD S, pUR SSOUMS

-281 S) paArpno pry Arunwg wedopds
AIolmwls U3 Jey; PIJElS UOSTH[E]]
38on[ -esuajep wdordurs L1ommws sy jo
sseULIEUn pue Hmbaut st pavtoa ApIp
amen wosuippy 28pn[ (ggsT odng )
G19 PEV QLG UoS 5 Jeupamips FHD
pydorpyy w1 norudo JuLLinouod sy ug
"SIFYIOM BIUBALSUTD ]
o1 sasodmd wenEGELmY ‘Panddoxd
§11 Po1EaTap S1WENS ST Jo nomesydde 5.4
uoleur a1 jep Mo Sunuiod moysuny)
uy Jusssip szuoyg 2onsnf £q pasueape
SULUMEIE PUE SUCSEIL JUIES 21 P2
pue uoitdo §i) UIOI PIIUassIp 19189
sonsnf uadopdure Aroimms gog wONIg
¥ §7 IOIDBOUOD [BIoU23 JURPUSp 23
oy Juawdpn [ reurns yo Sunuerd s 3mod
Jomo] o1 Summige Aq senred ot Aq
pooweape juomndre Jofeadar oanestso]
a1 parsler Lofeur oty 1oy Sunum pue
moysupyy wr worado sy Junn Aysorg
adpn[ ‘Gpavg up  '(8861) SI6 PEV
e wadng e oD v naeg,o
T UOKDap snoiueun B uf wede pue
(smes 1adodws fxnmes s Uepufop
o pojemdus sonred o axeym) {CRAT)
0cZ PE'V 697  uadng eq T usnmiodio)
fuosopy mauer n Guipg W uswnie
sup pa3oalex i1 ‘gReT Ul NaownEre st
parsfea {pumssuoo sey Jno) Jouadng
U MOYSUD) OOUIS SSI[AYLIFAIN
“rdde j0u proos Amnurmm Lromnyes
‘{9)z0g uomosg o3 juensind 23eIascD
uonesaduios  siovlom pasrmoxd per
Iodopdmo reraoe seodoidurs pamlur sm
azaUM JeLp papnpuod oY alaum (ZG6[
ol Q) FAIT ddng g gL, vrdErERYd
Jo Gy 0 wowuewas W opreg oSpnf
&q popword uvomeresdiour o s osTU g,
‘uonduaxs pue SBeIZA00 22 JOTIE
woy 1efoiduwn AToimEs 911 POAOWII
wigs  {G)g0g uwondeg [EuUio a1
4q papuwozd vosnord wondalar stp o1 1B
-TIS ST, 908 $1U) UT 10J papmratd se Jooiowp
quotded ot paanoos sey ‘wonesuaduiod
gons Jjo jmawded ot Jop o Lot
ud p 1019e0U00 10 32f0(dma e Jo Sur
Iy yons ssofun, Ajdde [ 921 apnae
Teu sapuoid yotm ‘Zgh UOnO9S 'Sd 4L
{qig0g UonIag ‘UOTINISUOS B U2iis O}
jrensind 4ep popupuco zueyy 23pa[
PUE 1IN0 I9MO[ 21} ‘MOYSUDY) UL
“I9YI0M BIUBAASUUD ] 21 Suno:
-01d 3o Jusyur §,2INe[SIFe] 21 JeMIdITE
o1 poydde weaq Aeonioisiy axer) 41
se (430§ Pue gz suondag dudidde mm

L6861 TV €

JUSISISUCO SIB SjUDWwndIe 9seyy] afe
-12000 uonesuadurey sisiom pamnooid
$EYy JOPBOUOIGNS € 2I8UMm UOTIS JBI[)
jo uonesydde seastaI UDIEM () gg Uon
2ag o ostaoad stp 4q pelosper radoad
st s1EpL, 'somgers o Jo dsodind [ear o
SIESJop L01IETUOD [BIDUSS 91 01 g(E PUe
Z0E SUORO9S PIPURLE JApUn smes A
—runurusr JeLopdu ATomnTels Jo TosuaTXe
1ey uonsodoxd [eoBor s 10T Avsorg
somsn[ dq perdde seiniels wononis
G0 £10ymEls BruRAjdSUUD{ Sures ol
sondde ‘mo[aq passnosIp UASSIp fpuwg
SR §e (oM e JUOSSIDmpysuby) I T,

’ g Gongy
9ag 1oy Uonesuadwion) SIOYIOAN BIUEA
-[Astiag 91 19pUN IFEILA00 TR 2INSTS
0} pue steyIom paanfiz 109101d 01 pesisur
passec sem 11 (L081) $68 PZ'V 163 ‘86
wadng e Q13 ‘uopmiodion IR SNOY.
Suagsapi @ yomoundug 9eg -sooloxd asatp
Te stopenuoaqus Jjo sealoduws paunlfur
Aq 1g8noIg SUCHOE AL I SIO)JBIITIOD
rewuss jusdySsu o1 Amcern o1 plRwgs
e aprotd 0] poPUMUL 194U SBM 10y UOT)
esuadutony  SISYIOM ErrRAlSITIDg 91
‘008 POSSTOSIP SE T249mOT] A[1eaf)

‘694 1B PE'V EY
o Jralopdons A1o1mms o UBL) JSUHO
fred v 4q pred sem vonesuaduion YoTgm
UL ‘gozogory S| $2SED 1T 1[NSAI DU J2[E 01
JUJUL 2ADE]SIZD] JO SOUIPIAR DU, §T 2T
yeip Supurr 4 10D TaMOT AT PISINAST
1mony Jonadng eruealdsuuag 2 “ysorg
aonsn[ 4q uwamimw ucturdo Arpeangd
otp g uowdpr Aremuins 10] UoQont
$IUBPUSJSD O] pATUSP  SISeq 1R
uo pue ‘{q)zpg UOoNIsg 01 JUSWpUaue
$261 2w Jo wonedrdde a3 Jo asmedaq
AU 1101} STUNUIL JOU SeM 11 PIpn[3
-U00 SSRRIRAITL IN] *G()Z UON32G I3pun
1afordure Aroinyels € og 01 pUNOJ 1IN0D
I2MOT 2 [T SI0TIENTI0D [eIet0d 11Ep
-uapep € Aq [eadde Ue pas[oAul TOISIISp
sy, (I86T) 994 PEV F&h ‘987 adng
Bl 06¢ ISLyD 0 9UT UOHIMGSUO) WDYS
-upi) Ul UOTlO PapIp & T 1oy 10
-wadng erueapdsuuag a1 g sanedou o
Ul POISMSUER SEM TIONSaND PLIodas iy,
‘spgousq uopesuaduod s19
Sprom Jo juewded ot zo7 ogrsuodsar g
eouey Aemde st Tadordwe Aro1mess,,
' poureap Supq 1o syuatuazinbal o
poustes sey oym. Toloenued jedourid
2 SIS SUOTIETYIS O1 gOg UOD2ag Aq
popaodd ssusyep AAISN[IXS A1) JO UONED



contractor does not assume the risk of
heing responsible for the subcontractor’s
employees workers’ compensation bene-
fits.

As Judge Melinson correctly pointed
out, not only is the general contractor
absolved from all grossly negligent con-
duct, but it does not even assume the
responsibility of paying the injured work-
er his worker’s compensation benefits.

Unfortunately, the Superior Court
feels very comfortable relying upon a
Pennsylvania Supreme Court opinion
issued 44 years before the 1974 amend-
ments and during the height of the Great
Depression. _

In MeDonald v Levinson Steel Co., 302
Pa. 287, 205, 163 A, 424 (1930), our state
Supreme Court diagrammed, what was
then Section 203, by separating it into
five component parts and holding that a
defendant bears the burden of affirma-
tively establishing that it qualifies uncler
each pari of this five prong test. These
elements include:

(1) An employer who is under
contract with an owner or one in
the position of an owner;

{2) Premises occupied by or

under the control of such
employer;
(3} Asubcontract made bysuch
employer;

(4) Part of the employer’s regu-
Jar business entrusted (o such
contractor; and

(5) The injured party was an
employee of the subcontractor.

Over the years since the McDonald
decision, the five criteria have been
mechanically applied. Elements 1, 3, 4
and 5 were casily satisfied by a general
contractor providing contracts it had
with the owner and the other one it had
with the subcontractor. It was only in
very rare circumstances where the work
subcontracted to the subcontractor by
the general contractor was not part of its
regular business. The critical element in
the McDonald test, therefore, was satisfy-
ing element 2 that is the “occupancy or
control” issue. Sensing that this element
provided an open back door for general
contractors, the Superior Court in S&-
panovich v. Westinghouse Llec. Co., supra,
forewarned in 1967 that “the statrtory

employer provision, which had been
enacted for the purpose of extending
workmens compensationn coverage to
employees whose immediate employees
were not covered, [is being] seized upon
by employers as a possible defense
against common law negligence liabiliry.”
The Stipanovich Court further warned
that “ ... [V]ery great care . . . must be
exercised before allowing an employer to
avold its Habili-
ty at common
law by asserting Untll our
that he is a
statutory
employer. Sec-
tion 203 of the
Workmens -
Compensation
Act, which was
designed  to
extend benefits
to workers,
should not be
casually con-
verted into a
shield behind

a legal

general

hich 1i- , _
whieh  HeET orkers will continue to be
gent ernployers
may- seek  Llled, maimed and seriously
refuge.

It became
apparent that
the legislature headed this admonish-
ment by the amendments to the act in
1974 when it clearly spelled out that a
contractor would only be lable in the
event that the subcontractor or actual
employer failed to obtain workers” com-
pensation insurance coverage. Rather
than foliow the clear language in the act,
the Superior Court took it upon itself to
further dilute the requirements in
MeDonald. Fivst, when it was confronted
with the issue of adding a sixth require-
ment to the McDonald test — that the
general contractor actually pay workers’
compensation benefits to the injured
employee before enjoying immunity — it
chose not to do so despite the clear lan-
glage in the statute. Secondly, in the
decisions it has handed down since the
1974 amendments on the “occupancy or
control issue.” the Superior Court has
gready liberalized that element.

Prior to its decision in Zizza v. Drescher

injured

courts Impose
obligation on

contractors

to exercise reasonable care for

workers’ safety, construction

Mechanical Contraciors, Inc., 358 Pa, Super.
600, 518 A.2d 302 (1992), courts
required that actual control of the job
site and work performed was necessary to
establish this element. Merely having the
right to control was insufficient. Donald-
son v. Commonwealth, DOT, 141 Pa.
Crmwlth. 474,596 A.2d 269 (1991). It was
clear from the Pennsylvania Common-
wealth Court opinions that that appellate
court had viewed actual
control as a constitu-
ticnal pre-requisite to
the application of Sec-
tons 203 and 302(b)
pursuant to the
Supreme Court’s 1939
decision in Red Hill Coal
Company. See, Perma-Lite
of Pennsylvania v
W.C.A.B, 38 Pa.
Cmwlth. 41, 393 A.2d
1083 (1985); Sears v. Fis-
chel, 6 Pa. Cmwlth. 384,
205 A.2d 345 {1972).
What the Superior
Court did in Zizzawas 0
create a “either or test”
virtually certain  of
being satisfied in any
case. No longer did the
general contractor have
o prove it had actual
control over the premises or work that
was being performed. The second ele-
ment could also be satisfied under a less
stringent occupancy standard. Occupan-
cy did not require a general contractor to
physically inhabit or have physical pos-
session of a property, much like a home-
owner does. Rather, the mere presence
of general contractor’s employees on the
job site no matter how incidental to the
general contractor’s undertaking would
be sufficient to satisfy the occupancy
requirement. Consequently, having a
trailer on a job site would satisfy the occu-
pancy requirement. So too would the
presence of a general contractor's labor-
ers on the job site.

The only way a general contractor
might not satisfy the statutory employer
requirements is if it simply acted as an
intermediate party between the property
owner and subcontractors by subcon-
tracting all of the work out and then not
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going to the job site. For once a general
contractor sends laborers or supervisors
to a job site, the requirements of occu-
pancy or control fall into place according
to the Superior Court.

Once the McdDonald elements are satis-
fied, then it is a complete bar to any neg-
ligence claim that may be brought
against a general confractor despite how
outrageous and wanton its negligence
was in causing an accident. This is true
despite the fact that when the MeDonald
decision was handed down in 1930, most
contractors and subcontractors did not
carry workers' compensation insurance
coverage let alone liability insurance cov-
erage.

But 2 lot has changed in Pennsylvania
in the last 67 years. We escaped the Great
Depression and have seen our country
led by different presidents over the years
since the MrDongld decision, We have
walked the moon. Our legislature recog-
nized those changes in construction and
insurance practices when the amend-

ments were passed in 1974, Yet, an obso-
lete test has been faithfully and blindly
applied that has no meaningfil applica-
tion in today's world.

It is truly unfair and unjust for general
contractors to enjoy a imrnunity defense
that neither rhyme nor reason would
support their continued enjoyment. The
whole purpose in providing compensa-
tion for injured workers has been con-
verted by general contractors into 2
shield against any civil liability. In virmal-
ly every construction project in which
subcontracts are being awarded, a sub-
contractor will not be issued a contract
unless it furnishes proof of worlkers’ com-
pensation insurance coverage before a
contract can be awarded. As a matter of
fact, AIA contracts have a standard clause
requesting proof of workers’ cormnpensa-
tion insurance coverage. That being the
case, then the general contractor con-
tractually does not assume the legal
undertaking of paying an ijured sub-
contractor’s employee workers' compen-
sation benefits,

This was pointed out by Judge Shantz
in his dissenting opinion in Granshaw
Construction, Tnc. v. Ghrist, supra, in which
he articulately reasoned “since 1974, the

" hasis for immunity has been eliminated

since the amendments specifically pro-
vide that the general contractor is not
liable, even in a reserved status, if the sub-
contractor secured the requisite payment

" of compensation.”

Even though the Superior Court refus-
es to reconsider this proposal, just on: a
plain equity and common sense basis, a
sixth requirement should be added to
the McDonald formulation tw inchude the
following:

Such subcontractor has failed to
secure the payment of compen-
sation, as provided for in the
Workers’ Compensation Act, for
such employee.

Therefore, in the event that the gener-
al contractor does assume responsibility
for the payment of workers’ compensa-
tion benefits to the injured employee,
then it would rightfully enjoy statutory
immumity status since it would be unfair
to have it liable io plaintff both for
workers’ compensation benefits and civil

Lability.

The Associated General Contractors of
America is an organizaton that repre-
sents the General Construction Contrac-
tors of America. Since 1927, that organi-
zation has published the manual of Acci-
dent Prevention and Construction.  This
manual is aimed at persuading construc-
tion contractors that active safety mea-
sures are urgently needed and recom-
mended. Yet while those interested in
construction site safety are busy establish-
ing standards for safe practices, construc-
tion workers still continue to be killed
and seriously injured because of the illog-
ical and unwarranted immunity provided
to general contractors at work sites who
profit by unsafe construction practices.
The Superior Court has failed to under-
stand that construction accidents can be ¢
greatly reduced or minimized to the
fullest extent possible, but this is a sophis-
ficated task and by its decisions, is proba-
bly the greatest single hindrance to con-
struction safety in Pennsylvania.

If our common law develops as it must
by placing legal responsibility on those
whose lack of care causes construction
injuries and death, then and only then
will we see the death and injury toll great-
ly reduced. As soon as the Superior
Court adopts the simple common law
rule which Imposes on every person
engaged in an activity or event the oblig-
ation to use due care to govern his
actions, so as not to be unreasonably
endangering the person and property of

.others, then and only then will safety

exist on construction sites.

Safety on construction sites should be
of paramount importance. Until our
courls impose on general contractors a
legal obligation to exercise reasonable
care for the safety of workers on con-
struction sites, by stripping away the
statutory immunity shield that they have
so unjustly enjoyed, construction work-
ers” will continue to be killed, maimed
and seriously injured. General contrac-
tors must have their license to Kkill
revoked. The legislature has already spo-
ken; it is not too late to do something
about it



